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EXHIBIT 22

Transcript of conference in regard to pending litigation between
United States and water users of the Walker River, Nevada
dated January 25, 1926

00257



-

I Case 3:73-cv-00127-MMD-CSD Document 8 Filed 01/13/21 Page 2 of 82
S L » , . :

F - l ,: | \ Y - —I
e N o —
BKFIORR THE
SRCEETART OF TEX INTERIOR
LA g T 11}
OONPARMICE IN HRIARD 70 FANDING LITIGATION BETFREN

THE INTYRD STATES AXD VATRR USYRS ON TER WAIXER
RIVER, NEVADA, INVOLVING WAYER RIGHTS APPURTR-
NANT ¥0 THR WALKER RIVER IXDIAY HRSEUVATION,

———— - r—

Washingten, D. 0., January 25, 1928, 2:00 P. M.

1 PR

Among those pressnt were ths following:

- Bon. Bubert Work, Secrstary of the Interior,
S Hon. John G. Bargent, Attorney Ganeral of
the United Btates.
Hon. R. O. Finney, Assistant Becratary of
the Intorior.
Bon, Jchn H. Bdwards,

Hon.
Hon.

Non.

Hom.

3. U, Parmenter, Assistant Attormey General.

Charles B. Bovke, Commiasioner of Indian
Affairs. )

A. J. Sprimgwyer, Upited Btatea Attornsy
for the District of Newada.

Samusl 5. Arontz, Member of Congreas for

Aeveda.
The following pareons spoke on behnlf of the water users

Mr. Henry C. Dukos, Seorstary, Walker River
Irrigation District. .

Mr, Gaorge B. Thatoher, Attorney for the An-
telope Valloy Land & Water Company.

Mr. Qeorge L. Banford, Attornsy for the Unlon
Livestock & Oattle Company.

Nr. Honry Pmurtell.
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SRCRRPAXY WORK: Ths Attorney Gensral will opsn the hearing.
APIORNEY GRNERAL SARGENY: Gentlemsm, o0 far as I ax con-
cerapd, I want to Vo imforwed as to what it is you think we are
not doing in thess causs anl what we ought to do, and Af thers
18 auybody who can tell why, I would 1ike to hear from thmm. -
WOX. SANUEL 8. ARRRUZ (Mamber of Qongrets frou Nevada):
Roing Ooagreymman from this distriot, I try to represent _tho
. whole State and farwers in the Wolker River Irrigation Distriet.

; ussd water out of the West Walker, having lived in this seation
of Neveda for 20 years, and some two months ago the Dirsotors of
the Talksr River lrrigation Dlstrict dronght te my attention the
aseaanity for brioging to the sttention of the Attornsy deneral
and the Becretary of the Interior ths actual fmcts as they ox-
1st on the Yalker River. A short time ago-—luse tham s month
age-—1.vezsived word that a stipulation was pressnted to the
attorneys of tha Walksr River Irrigation Distriot thet must
sither bs signed or that guit would be prosecuted, and wo knew
what that meant; and the copferencs ig being held todsy with

the Interior Departmant for the purposa of preasnting ths faotu
to yom gentlsmen, with the hope that scmsthing other than s law-
suit will be tho outooms. I do mot Intend to l;ﬂmt the facts, ' . ,
tut will leave that to the members of the Irrigation Dlstriot

propsr sod the attomeys representing thea.

NARAQ0Q01804
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¥R, HINEY 0. DUXES (Beoretary of the Walker River Irri-
gation Platriot): I have bain Bearstary of the ¥alker Rlver
Irvigution District einge about 1919. I have been m resldent of
this territary for zoms 18 yesavs., I havs had to do v!.ﬁ: watvr

1n the Digtriot as Water Commissloner and as farmer, besldes -
belag Sserelary of the Dletrict.
This watershed or region of Walker River containe an
arsa of irrigeble land of about 200,000 acres, of which abont
' i!o.ooo acrss are now woder cultivatioem. About 70,000 scres of .
“that 110,000 in within the Walker River Irrigation District snd ’
1isw within the Otats of Navads; the other 40,000 acrss is within : {
m;bsm of Califorais.
The Valker Hiver Irrigation Disteict was formed bacsuwe of
the neceasity of .mri:n; water to mupplemsnt tha water supply in _ o i
Ahs late wommsr. Ordinarily, the stremm being a torrential
stream from gommter melting of snows, gets down to ita lovest
point, and & very low point, sbout July 15th, o that only very U !
sarly prisrities can be served after that $ime and it was necas- B
sary 1o store tha river watere and ths sussmer torrants to lengthen
the irrigaticn season for the lands then mder cultivation and

now under cultivation, sad to provide for thewe Ly e %
APIOMNRY ORNERAL SARGENT: Yhen you first wpoks of the end i

on July 16th you msant ths patural flow? : i

P

00260 NARAQ00001805
US0034402



T~ Case 3:73-cv-00127-MMD-CSD Document 8 Filed 01/13/21 Page 5 of 32

ME. DUXRS: The natural flow, nat artifieial.

{Continuing) ~-~lands that have been undar watar also bo-
sidee this on this river.

In 1902 & sait Was inetitated batwesn wove of the upper
upers and finplly incinded all the lower users within ths State
of Yovads. That wuit couwumsd sams 17 years, b heing settled
(the dsores bdalng aigned) in Mareh, 1929. During that time thu
auu was watched wore or less by nttorneys of the United States.

* They were naked, sud 1n fast {mplored, to enter that suit mnd to
"pave & deorse made fiving ths rights of tho Gavermesnt for the

¥alker Biver Hemervetion. Mindings of fact wers made as to the

" irrigated lends in the Indian Reservation.

ATTONREY GE/XEAY, BARGRW?: Just s mlmte. "Fix the rights

- of the Gavormment.® In what is the Gavernment interasted, as
) you milrchnﬂ. it?

WR. T0Xe8: As I understand 1, ths Gavernment i3 interssted
on sceommt of the Piute tribs of Indlans on the Walker River
Indian Reasrvation. ]
APTORIRY (RSNERAL SARGEF?: Iz their land a part of the
110,000 acrss that you speak of?
ER. DOXRES: Well, I think so; the 110,000 acres, of counrue, o A
1g in rourd msders.
ATP0RNEY GEEEALL SARGXNE: I underatand. I sopposed you werd
tpeaking 1n yoand pwohars.

00261 NARAQ0Q0001806
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. - MR, IUXNS: Becsuss thers zrs approrximately 2,000 ecres on
" the Walker River Reservation under :ln-iintion.
| ATIOHNRT OWNTAAL SARGENT: fo that 1s  part of the total
you mentionad as bolng-—
' ¥R. DUXBS: TYeo. -
ATTOREEY GNNERA), SARGENY: -—-ag being irrigabls °.-dt
MR. mx Ter, sir. Ae I.way, tho Government did uot
£inally baaome a party to that side of tha suit, altbough ths
L4nl1ingy of fact ure expressed in that decrse.
L mnmnm. BARORNT: Who wepe the parties to that
wuit, ganerallyt
- HB., YOKRS: 7Yhe title i Pacific Liveatock Company v. D, 1A,

Rtekey ot al. It inoludes al) the irrigators in the Stats of
Xovads and come in the State of Culiformia.

momr OWNERAL RARGENYT: But the Government is not a
ruty?
" MR. DUKES: Mot finally.

_ARTORFAY GENRIAY, SAWIRET: Was it ever?

NE. TULXS: In no far as snbwmitting prowfs and facts, yes. )

APTORNSEY GENERAL SARIENT: It waw not a party? ) . . ’

MR, TOXES: Ax & technical psriy, —I did pot say that. '

Perbaps the phyeical sltuation in this tervifory will b
solightening, sl 1t in covered by this np {Referring to a map.)

NARA00001807
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Along thie ling here s the sumult of the Sierra Nevada Noontaina,
¥are is a 1ine between the watershed of the Cargon River and the
Talker Biver, thia being the ¥Walker Rivor watershed. The mountalne
1n this territory are guite bighe—efrow 10,000 to 13,000 feet -
above mea lovel-—gradually drapping down to Walker Lake which haw
an elevation spproxiaately of 4200 fest.
ATIONNEY GXHRRAL DARGENT: This Walker lake ia on inland mea;

there 1s mo outlet?
‘MR, DUXRS: No outlet.
ATTORNEY OXNRAAL MAROEHT: Ad Y bave understeod.
MR, DUXESt You might csll it a desd bea.
APTOREY QRAARAY. SANIXRT: 8o the rivsr comas to an snd there.
KR, DOLES: Dmmediatsly within a few mides of the pesks
thoss rivers bagln, and irrigated lends. Ther# are branches of
it‘h- rivar, the Zast and the West Fork. TUpon the West York aund
about 18 or 20 miles on a2 dirsct line, there 1s Autelope Valley
which &l now an irrigated arsn of approximately 20,000 acres.
Irmadistely telow Antelope Talley tha mountains constrict. There
is » iz rock that bDrings the return waters to the surface. That
valley is at an elevation of approximately 5,200 fest above ssa n ’
levsl, dropring into Bwith Valley with an slevation of approximate- '
1y 4,700 feet. Imaving that valley the territory im again con-
stricted by the momatains, rim rocks bringing up the water, and

NARA00001808
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dropping inte Mason Yalley from the wpper part ofAvhh:h the two
rivers join, the cast and West Yorkw. Going back to ths source
of supply on the Bast Forir,us I saild befors, within about 10 )
milen ths Lrrigated lsadw begin at Bridgeport Valley. That
vallay bas su slevation of 6,500 fast ond has an irrigated area
of approximately 20,000 sores. It flows from Bridgeport Valley
through & long sorrow vallsy not whler at any plage, I belleva,
tha cow mile of irrigated lants. It joins the West Walker,

. us nated bafors, in Mason Valley. lawon Valley is sgaln con- -
‘l‘tﬂM by mountaing, and rim rocks bring wp return flow. The

river than flows down throngh the so-called Shearerts Canyon of
abont 30 miles to the Walker Biver Reservation. Esch of thoss
dre bcgnn: thens valleys is at least 200 fest. It brings

the yetum flow in. The ordinary water mepply for thi:» territory
ie wpproximately 300,000 agre-feet. That, howsver goss up and
€oos Aown, Ve have koown 4t as hlgh Rs ménrly 500,000 aore-feet,
4nd ss 1ow as 6,400 nore-fest, '

The property involved in this contention 1s ondounbdiedly
wvalusd st sosething 11e $15,000,000-—ths 1ands along. Basldes
that, of couras, are the lwproveswnte of various sorts--—-towns,
viliages, improvemsnta on the rangheg---and also the dspandent
cattlo infuatyy. 7The comparison of lands, as I understsnd it,

batwasn the United States and ths settlerw is approximately

1Y
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200,000 gaxer ta 3,000 asres, with a possibility of an increase,
I believe of 3,000 to 10,000 acres.
ATYONNRY GINERAL SAMGRNY: Increass of Govermment?
MR. DUKES: Of Governmemt land,
ASTOBNEY GEMEEAL SARGENY: So that it is snywhere batween
200,000 end 2,000 sod 300,000 and 10,000
‘ ML DUKES: TRare it & poweidle Incresss of tha white
seftlers, but mot such a large preportionate ircreans.
-1 veliove that Le a1} T have to say.
| ATTORNEY GRNBAAL SAWENT: Ave yvo & lewyer?
Hr. UXRA1 Yo, sir.
| GNORGY B. m. attorney for the Antelops Yalley Land
l;:o;ttlo Company: 'The intslops Yelley Iand & Cattle Company
_qwne sbaut 365,000 acras of land npon the territory of the Walker
Afver, about 7,000 st Bridgeport, ebout 14,000 at Antalops Valley,

and about 15,000 on Masca Yallesy. Now, if I may go bank onmly m
"11ttle bit, in the first place there is mow pending the suit of
the United Btatas v. The Walker Biver Irrigation District and
a1l Ysers on tha strems gyutau Fenerally. Ths Govarnmant's con-
tention states that bicause of the sreation of tha Indlan Reser- - '
vation they have a water right for 10,000 aares ofllm. The
renervation ie near Walker Lake; im other words, at the mouth of '
the stremm.

ATTORNEY GRNERAL SARGENT: Ths lowest land.

00265 NARA00001810
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M. THAYORER: The lowast of any of the lands., It follows
that privats ownorship slear down at the bottom. This sult was
hvvght & auuple of yoars ago and is mow belng prosscmted.
That we went to do is to get cut of that lawsnit snd save the
expimse. and sndsavor to sdjust and compromiss the difficulties
batwoen the Goverswent axd the Indians. Xow, back in about
1901 & wuit was brought, a general sdjudication muit, to de-
termine all the rights om the streem system.

All!ﬁ!ﬂf SECRLTARY FINYEY: Yot "betwean the Govermment
and tha Indisns.o

HR. YEAPCHER; ¥o, this i a genersl sijutication suit.

ATTORNNY GUNKBAL SARGEXT: Betwean whom!

¥R. MIATOHER: WMrought by the Paoific Lhaltock. Cocpary
.‘lplm\ D. B. RICKEY; mnd then averybody was brought in ae a
M to tha wnit--that is, the first muil.

AYTORNRY ORUERAL SARGEXT: That Ls, they wers on btoth sides,
the people who are now---

ME. PHAPCHER:; The defandants. Azd that suit drazged its
way for about 13 years, and numerous pleadings snd a great many
demandy wore sulmitted ta Mr. Henry Thurtell as a Mastax, snd he
mads a very thoroush Investigation of tha stream and the stresm - ’
systen, and wade findings, He took evidence. He was then Btate
Brgineer of the 8tate of Navada, He wag agreed upon as Hasmter.

He mede hig findings and various other stipulations; and €inally,

NARAQO0001811
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ueing the Thurtell findings as the basis, in 1918 the matter
was mibmitted to Judge Norcross an a Epecinl Master, and he
hrowht in the finkl findings and those findings were thersmoon
inoorporated inte a dscres of thz Fedsr-: {.-vt, Judge Nooling
acting ax Jadgs, and & final judgment avu . .ree was ontersd.

¥ow in ths Iinvestigation made by Mr. Thurtell he investi-
gated algo, the same s be did everybady! alse's right, the
rights of the Indiane in ¥alker Ryver.  Kr. Thuriell is not '
ponitive exnctly ss to vhether ar not they were represented by
egupse), oy anyons fram the Department in presenting thelr proofy;
b’nt he 414 taks svidanse ani proofs were smubmitted to him by tha
in&l.n Ageats or somabody. He foumd their rights on that stream,
and they were inoorpornted in the findings.

Bepeatedly after that an endsavor was mada by the parties
in that 1itigation to zet the Governnent to come in and inter-

vons in that suit and have its sights detormined at the ssme timp

that all the other rights ware., The settlers raalized that thers
were rights for the Indians, and they wanted to ssttle this 1iti-
gation mnd get it ocut of the road, bscavee 1t cost many thousands
of dollars and a great deal of time. The Governaent refugsd-—— . ’
or at least never would sppesar in that action, »
Now, that 1s abont the situation. In the meantims the

Walkor River Irrigation District wee creatsd some fouy yoars ago.

NARAQ0001812
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ATTORNEY GRNEDAL SARGENT: Ist we ask yow, are tha respect-
{vs rights among the paople who now constitute tha Irrigation
Tetrict-«-the dsfendants In ths panding case--—ars they all
settledt

¥R, THAROHRR:

APTORNRY URNERAL BARGENT:

MR, TRATOHER: Yes, except scme in the State of Oalifornia

As botwern thomselvee?

As betwesn themnelves.

t’hp are not parties to that deoxee; but I think that ts mot a
vnr wbetantinl sxount, or in nuxber.

ATTORNRY GRYERAL SARGENT:
Wetwaen this Irzigetion District and thows pecple in California.

Howevor, that would be a quastion

MR. TEATHRB: And betwesn the Goverrment. But I think we

will have o difficulty 1a having them coms in and smbeit their
proofs, and if we can got the Gavernment likewise to taks the
position that we can reack an adjustment of thie mattar—
ATTORYEY OXWXRAL SARORRY:
the sontroversy betwson the Talker River Irrigation District and

Yhy the Sovermmant interwsted in

ths people in Cadlifornia?
MR, THACHER: Well, it is all part of the sams gystem and
everyhody 1s nacassarily intarestsd in evarybody elwa'sn right,
and all thess other peopla in Californiz are now parties to this
11tigation.
ATTORYRY QEEERAL SANGRH®: Why ia the Government interssted

oo far as the controversy betwsen the Irrigation Nistrict and the

11
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peeple 1a Califorais is concernad?

MR. THATONER: The Govarmment ig intorsestsd if they are
raprapanting Indlons and the Indian rights in every othsr
appropristort's right on m stresm system.

APTORRRY GENEBAL BAROREY: Is it nlaimed that there are -
‘any mrhton that mre prior to the Indimnm?

WH. THATCEEH: Yes, a graat many of them olaim to be prior
to ths Inddams.

APTOTNRY CENERAL BAROMET: ZRither in your Diatrict or In

' Oaliforsiat

MR, TEATOHHE: Yes, s grsat wany olaim to be prior to the

Tndians. As a matter of fact it Jo claimed. The Thurtell find-

inge give the sarlisst priority, 80 far as Indisue are comcerned,
as sarly ms 1838 mA other priorities following that time. Xow,
s Thartell findinge showed ax irrigatod area in the ressrvation
of adout 1,900 aores. That xay have inareansd since that time to
F300 or V0D, I s not sure.
AYT00EY ODNBERAL SARGENT: That 1s what las Deen spoken of
Ay 2,000 1n rousd mombdrs?
MR, THATCHER: Yon. JNow, the Govermment, if we underatand
thelr contention correctly, ls making the ssms contsnticn hare ) . >
that they mmdw om the Tpuckes, that becsuss of the Qovernment
cwnership of the land in setting sside of o ressrvation and taking

a date of 1859 and claiming 1ikwelse not the 2,000 acres which

12
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. have a prioy right for 10,000 aores of land deting back to 1859,

havs been irrigated but 10,000 sores of ponsible 1rrigable or

arsble land: and that is the eontention, and that is the sericus

part of this sitmation, The oontention i# here made on beshalf -
of the Govermment in the guit pending . the Indians, without

reagard to when they first commenced their Arrigation works or

when thoy cultivated their land, because et moms tima that re-

servation wes set aside and determined to be met asids in 1859,

Eave I pade olear the contention of tha Govsrment?
ATTORNEY GENRRAL SBARGANT: I understand.
MR, FAATOENR: That is the altuation that we face. ¥ow,
what w» are asking is that you mansure the Indiants rights by
the ssme yard stick that you measure the rights of the others;
that you fix and determine l;is rights; and if their rights are
asrlier and they sotually irrigated the land prior to 1865 accord-
ing to the Thurtell findingn, it is entirely satisfactory to us
to have the proof mhittadvand have any right that the Indisns
Rave as %o sverything propsrly snd finally determinsd; but we da
not want to take time and have to litigate thie whole matter sll . ’
“ver again. :
AYTORYAY GEWERAL SARMENT: The contention betwaen the de-
feddants ezl the Jovernwemt is se to whether tbe Indian lande

are entitled to water for 2,000 acres or for 10,000.

13
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MR, YEATOEXR: For 10,000.

ATIORSST GANEBAYL SARGRN?: That 1s all there 1a to 1t.

NR. THATCHNR: I thimk so, snd the date of the priority.

ATTOSMEY ORNKHAL SARUERY:: Regardisss of dats the contention
in an $o whether they ars sntitled io it, that is the point.

MR, TATCHER:  Yes, sir.

ATI0RNRY ORNEBAYL SARGANT: As to how much, that is another
Sidng?

HR. THATEMER: TYea, olr.

ATTORNREY QRFERAL RARORNT; I am just getting at what the
dswos 15, That 1s the Lygus?

M. TUARCHER: Yoz, slr,

Jow, the ¥Walker River Irrigation District was crented by
reseon of an act of the leglslature. It ia & quael-public, yst
at the sems -time prectically a private, concern so far as tho
irrigatora themselves ars concernad. [t is not supported by the
Btate il any vewpeot. They ray for it. They have sathorired a
Dond lesus of abont $918,000. They have petunlly spent in the
developwont of headwater storage $800,000. Fhis prodlem can be
solved Af the Govermwent will do just thz game aw the settler
dyes-—provide storsge for the Indienw, That situation can
sasily be worked out. It te entirely faasible from sn enginesring
standpoint to provide storage juat above the reservation to toks

cars of the rights of the Indimne.

14
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ASSISTANT SECHETARY FINFEY: The works uf your District
aa canstyructed are not of muffisisnt capaoity to store water
for yoor landy and the Indian lends.

MB. THATCHER: Well, I don't Xuow Wt they might be able
to farnish water for Indiaw purposas, but the Government has
nevsy conbrituted anything tovard ths building of the rasarvoirs
which wore built in ths Distriot.

APTORNRY GENERAL SARGHED)
4thgt are going to wasle becausu of lack of storage?
MR, THATCHRR:
stand 1t, right now throwghout the winter in the neighborhood of

40 uscont Peat yor day rums into Walker Iake. That is about BQ

There ars aertain rurplus waters

Yoo, sir; ao a matter of fact, ae I under-

acre feot par day, and that would amowmt to 2,400 acre feet ln a
mouth. Now, that runs, let ns pay, from September till April.
#hat would store e considersble amount of water. In addition to
that, 1¢ you had storage that would take care, say, of 10,000
anre fest 1 that could be stored during the winter tiwme.
Tarthermore, then tho spring ranoff generelly glves (that e, in
an ordlinary year) considerable flood waters and they ary avail-
able for storsge from April until July. Now, you could store in
April, draw it off far early irrigation, and then stors again
during the flood water semwon, and get practically 25,000 acre-feat.
That with the amount of water that naturally comes would easily
Sirrigate all of the 10,000 mcres possldle to be irrigated in that

\
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a

~ 7

Dietrict. I ought to say that there are figures availebls that
that would coat about $166,000 or $175,000. If that iz for the
benefit of 2,000 scres it is too mweh, it is a high storage
”“’~ as ¥r. Segorstary Wort tnowe: btut at the same time if the
aitizate claim and contention of the Jovernmasnt, and thelr

ultinate intentiozn 1s to cnltivate and put water on that reser-
wation to cultivate 10,000 acres of snd, it would be abont $16

sn aore, viaich is very chaap and would gettle this whole situmtlon.
. Onr soggestion on this watter is that we do not want to go

to the sxpense of enginearing snd legel coete if we can zettla

ths controversy betwesn us. Now, if this case could be continuede-
‘apt preased for the jomediats future—-until soms considerablon
eoald be glven to the quostiorn of storage, sud i{n the meantime

" probably maks gomt arrangement go that we would permit, or agres

that u certsain exsount of water would come to the remervation, I
thixk an srrangement could he made xn0d wa conid see how things
iuht work,
ATTORSEY GEGERAL SARGENY: Well mow, lst ms find oul just e L
14ttle. Your pruposition is that the Government should Anvast, ’
we will cay, $160,000, {I think that is the sum you named) in
more atarsge thsn now exigts on the river. That is the first
thing. ;
MH., THATCMZH; Yes, sir.

16
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ATTORNRY ORWERAL BANGYNY: End that is for the sake of
affirding saple uﬁr for thy Indian Beservation.
MR. THATOHER: Yes, sir,
ATTOSNEY OENKRAL: And that 1f that io done it will afford
that water.
lﬂ THAYCHER: Yen, olr.
APTUHNRY OFARBAL SARGENT: ¥ow, whether the Govermment should :
2o that or 1ot depsnde on whether 1t already owne that smount af
watsr for the Indians or not, dosenit 1t?
.o THAYOHER: Yes, it doass. That wonld naturally follaw.
It mmuu have no water right, of courss the Government
"n_ld,:not expsnd any money for thelr storage.
ATIOEHRY GENEBAY, SARGENT: Is it claimed on behalf of your
cliente that the Gov;armnt hae no water?
¥R, THAPCHRE: -Wo, sir. Xo, we conceds that the Government
Bas wate?. We think that they ought to have water, and have 1t
Just the same as we have it-—.measured by their priority of
sppropriation and bemeficisl use; that you should mot apply the
doctrine of sovereignty for the bemefit of the Indian and then
say that the patentes who btought land from the Sovermwent and
settled the country 1s to have his rights subordinapsd to that
right and aprlied according to the doctrins of appropriatiom.

That is the substance of our contention; tut we are in favor very

17
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waoh of aseing the Indisn reservation developed, and that means
more orops, it means a better couniry for everybady. We sympathize
with the Indian view, Just as well as we do with the settler,

but we do want it momsured in ths wame way and by the seme standard.

I think that is all that I have to sy unlass momebody wante
to ask any quactioas.
ATTORNNY GHNERAL BARGENT: In your projeot as you have it in

unl aow, vho 4o you contexplate ir goinx to pay the expense of

the naw storsge?
" MR TMATONER: That i scusthing that we are not informed

gbowt, Mr. Attorney General, sc far as the Indlans are concerned.

ATTORNRY SENTRAYL SARGENT: Vell anybody. XNor whose benafit
do you takw it to de?
MR. THATCHER: I think it is for the bemefit of the Indlans

" that the Govermment should do just what the gettler has dons;

th, settler has gone cut and ha has developsd sll of thie; he hos
put dn his ditches; he ham irrigated this land; he 15 spending
wmey in drainsge; end he has now put in $800,000 in storage; he
folt it nsceasary to insurs himgelf a water right and to tax hin-
solf to the extent of $800,000.

ATTORNRY GRNREAL SAWGERT: I suppose his land in worth that

much more.
B, THATCHER: TYes. \";,/"'
ARTORNEY GRNERAL SARGRN?: So that that is an investment for h
ths benefit of Nig land.
18
00275 NARA00001820
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ME. THATOHER: And I think that would be an investment for
the bmfl‘ of the Indisn lands.

ATTORNEY GRNWRAL SABGREY: Yes, but I sm getting at the
legal side of 1"- 1¢ th‘ Indian lsnd is entitled ta irxrigation---
the whols of Lt———them this investaent would be for the demefit
of the ssttlors, wouldn!t 1it?

MR. THATCHER: If tha Indisn 1s entitled-——-it deprives the
astiler of water which is taken for the Indisns. We won't get
any place—-I do not think we will ever agree as ta the Irrigation

NMatrict and ths dsfendsnts are nevar golug o agres as a mattisr

of law to the contentilon of the Government. Ws do not want to
gt into vy disoussion.

ATIORINY GRNNRAL SARGEZT: YVhere is there any loss in con-
nection with the dstermivation ;t that question.

MR. TRAYONER} Well, if we have yuch litigation we do mot
Tnow what othsr thimge ws are going to have to litigate. Teke,
for imatance, on the Penckee. I anm not going to talk on tha
Trockes. Wa got into a friendly litigation. It was mirely a
plecs of friendly litigation with the Govermment.

ATIOHRYY GENRRAL SARGENT: I 4o not think this will be re-
versed. °

‘MR. THATCHER; Xo, l;r; not at all.

AYTORNNY GENEBAL BAROENT: This appears to be a clean out
{ssue as to how much water the Indimn land is entitled to.

19
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¥H. THATCHER: Yeg, wmir.

ATIORNEY ORNERAL SARORNT: And what I en asking 1;why is
there any fear of local losg In comneption with the daterminntion : -
of that question.

MR, THATOHER: Well, I know, for inwtance, if the pleadings
in this case ars not such ae to lead us dirsctly to ralze that
Assze by a desurrer, for ingtancs, or a motion to dismiss, 1f we
could do that we night got soms place.

) ATPORNAY GAUUBAL SARGRNT: Way don't you answor and mssert
1t ‘yourselves?

MR, THATOHRR: Va will probabdly asesxrt it, but it will jJust
leave the gastisn to be tried.

3 APHRILY GRIMRAL SARGENT: What is the danger about the vrial
20 2ar a time 18 .om-m.ld?

| uR. THAROHNR: 'The cost. ZRverybody will bave to come in
share and mitwit their rights aud prove thom.

umn'ir GENERAL SARGEYY: The detemsinatlon of that gqusstion.

MR. PHATOHER: You, I think that gnd overy other guastion.

MR. SPRINGMYNR: HMay I conceds that becauss the Government
in its b1ll of complaint ac moonded admiis that the rights of the
defendants nr; mu hore found in this sult to which Mr. Thatcher
has referred.

APEOREY CRRRAL SARGRNT: TYou mean their relative rid:h'r

4 Lt RIS
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MR. SPRINGMYER: Yes, and 1t accepts them as hetwssn themsslves.
MR, THATOARR: That water suit is samething nobody kuows what
turn it 18 going to take, Kr. Attorney Genoral.

ATTORNRY GENRBAYL SARORNT: Isntt the question hars, ag you
nave stated ths matter, ian't it whother the Govermwsnt becsune
of its Indian lands is entitled to have that land all irrigated?
Is't that-am

) lﬁ. THATOHRR: That 1s the legal quasiion that is presented.
If we can get the lssues nads properly on the pleadings prodably
} that could e sutmttted; but I am not surs that they are going
( lso stand ce that kind of a proposition.
ATTORNNY GRNERAL SARGRNT: Why, if that is the question thst
‘4 20 be tried, is it necessary to delay trial of 1t at presemt,
. im the present aitnation?
ME. THATOHRR: The preparation of those suits coste monmey,
and if we could just try that one legal lesue there wonld ba mo
Mlll’—éy far delwy. oth;niu if we can arrangs it we do not
want to g to ths expenee of amploylng experts, and attorneys
and going to all of the expennss nacsseary to prepars for n law-
suit of that kind.
ATIURNAY GENERAL SARGENT: You mean the trial.
XE. THATSNER: Yes, the trial of all of the issues. Now,
. Mr. Attorasy Osneral, I can give you am 1dea of how the settlers

Bemeal g0 b Chema wiaden e T Pt ke e e BN PN
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fesls out thore om thess lawsuits. JYor instamce, take the
Trookes. That sult was psnding for a great xo: - of years;
that sult was on for a great meny years, and the cokbs to ths
Fallem Zsolamation Projoct were $85,000. Bosides that they
have $30,000 assessed as Master's fess, and sdditional cost by
the Peferal court—-divided vp—and the Lord kmows how mmch

meiey gpont to enploy experts, mnd we do not want to prepare

. for sms of thase things if we can stipulate or agree.

. ATIOHNEY GRERAL BARGENT: X ¢an wee how the trisl of a

Tind of mit that yuu are talking about would hs expansive.

MR. THAPOHER: We don't know what kind of a turn it is
going to take;, and 1f I mm preparing for a lawsult I e going
te prepare ferruy Kind of an sventuality that will come up in
the trial, and I thirk anybody in the defemse of his rights would
have to do the same; and what we are trying to gst at iz some
adjustaent of the case. Of course if the Government is going to
stand on the Winters deoislon, and the thsory of the thrs
denisian, we shonld quit. If the Goverrment is golng at the
thing for the bouefit of the Indian by appropriation and beneficial
uss, I think we could work out s stipulation that would be satis-
faotory.

ATYORNNY GENERAL SARGXST: Let ms ack yon another thing, Of
courss when Congrexs comas to conaider this matter of an appro-

priation for the extra mtorage they will want to kmow whether it

00279
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is for the bomefit of the Indian or for the henafit of the
et Irrigation Distriat.
MR, TNATCERR; They probabdly will, yee.
ATTORNRY OXNRRAL SARGENT: And they might appropriate it . -
for the densfit of the Irrigation District, and they might
sppropriate 1t f.or the banefit, of the Indlan, or thsy might come
t‘o the conclusion that it was a good thiag to do for the benefit
Jof averydody; but the first thing that the committee of Congrass
and everybody asks would bs, "¥hnt 4s the real situation here am
to vho owms thiw watar right?® wontt they?
MR. THATCHEN: I thisk they will.

N

ATTORNNY GNYURAL SABGENT: How can we dstermine that except’ T
to txy it ocut?
MB. THATONER: Vell, I don't Xnow that you cau, except that
you can seo that any iamit is expensive to the Goveroment and -~
to the muiu. and as & natter of compromises snd adjustnment
this palicy has been agreed upon.
SRCHWTARY WORK: Ien't tha firat question, Nr. Attorney
Ganeral, that comes up whethar or not when the reservation was
gat aside 1t carried with it the rights to prior use of water? . -
ATPORNEY GRNERAL SARGRNY: I understand, Mr. Thatcher to ‘
vnderetand that is Just the quastion.
SECRETARY WORK: Undoubtedly that is the first thing to de-
oide, whether by arbitration or lawmait, whother the water went
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with the ressrvation; and i{f it is dsotded that Lt does the
Indinn ought to have it, 1f it did not it becomes & quastion of
prior use.

Wi, THAPCHER:: That ls so. If it cooss to tha question of
prior use then it viil be essetinl to bulld thim reservoir for
the bemefit of the Indimns if you expect to lrrigate the lands.

APTORRSY GENERAL SARGENT: Jind this highly expensive trixl
‘th.y spenk of as dstemuining relative rights is facing you?

¥R, THATCHER: TYen.

" APTORNNY GINREAL SARSENT; But that is mot faging us in the
detaraination of this question which tha Secratary aske you aud
abont which I asked you---as to whether the right to so mmuch
water on the whole 10,000 scres went aloug with ths first appro-
priatiog--- woan the appropriation as to the reservation.

ME. $HATCHER: Takimg the pleadlugs In thsir droad form, the
whole matter can be---it can be brought into that kind of a
situaticn.

UR. m: When I brought this to the attention of your-
salf, Mr. Parmenter and Mr. Burke, Hr. Secretary, 1t was under-
stood that this guestion that has Just now been docided in yuur
mind would be pushed bazk a 1ittls and the question of fact-—-
the qusation of these settlers coming in good faith on this
1and and proving to the Govarment before they could get a title

to o homestead that there wap smough water to go on that land;
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‘fhat the Indiane over a poriod of pretty msar 60 years have in

this period put under cultivation 2,000 sores-~and [ was in haps,
and I naver 'lmfld have called this confersmce 1f I thought Lkat
sowe guod aaula' not rosult from thie confersncs and that, for the
time Deing at lsast, the guastion of the Winters decielen on ths
right to uz-r' for 10,000 acre¢ Tor the Ihdinm would not ba
beacked up for a 1littls wvhile and give you a ch to ai

APIORNEY GRNBREAL SARGERT: Don't you thimk we have got tha
thing eatirely elarified?

o MR ANWERE; It fe, from & legal standpoint. Yes, Mr.

Attorney General; tut &t looks rathar dark to me.

APTOENRY GENERAL SARGNNT: You are & Congroseman. Iat ma

ask you: You ere golng to bs called on to vote———aocn you will
bs called an to vots whether the Govermmsnt shall appropriate
$150,000 to bulld sume more storage-

NR. ANRYPZ: Yes, wir.

ATIORIRY GENERAL SARGNRT: And vhen that question comss up
don't you want Lo know whetlaxr the Govermment slready owas the
right to that water or not?

MR. ABRNTZ: I do; btut can I, a member of the Irrigation
and Roslaxation Committes, and s mesber of the Fublic Lande
Oommitisey=-you will nsver hear axy diecuselon oa the floor of
that House of anything except the bemeficisl uee ¢f water. You
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will not hear anything slas among the Membsryg of Congresas and in
the Comittess.
SPCRETARY WORK: The beneficial uxe of water.
¥r. AEENTZ: o anyone who takes up land, whether it is
the Indisns or the white seitler.
muxm ORHERAL SANGENT: Dafors you volte on that queation
don't you want to know whother you are voting to provida some
water that the Oovarrment already owns or not?
MR, AERETZ: I oartalnly do.
; APTORNRY ORNRRAL SARORNT: That is just vhat wo-—
) MB, ANEN?Z1 But the pointt in my aind is as to the quastion
- ';o! hoiuﬂnhl use. I can not change my mind at present ro-
gording 1mpd that was not put ugder cultivation and this
land could remaln over 50 yoars and the white settlerr came
in thore and built all their improvemsnte, snd you could take
the water away from them and put it on the Indimn grommi. It

doon not seem just..
ATTOSNXY GRNERAL SARGEE®: Would you vote to appropriate
$150,000 ta provide water thut the Govermwsnt alrealy owns?

MR. AFENTZ: T have to say this: That if you have made
the Inlisns a promise, if you have set amids 10,000 scres of

irrigable land, and during 60 years they have put 2,000 ‘
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aores viader culilvatien and havs given thea the promiee that
they sre going to have \-.m and at the smme tims you have
vhite settlers eoms in her: and locate this ground I would say
that vnless you intend %o give them a full prowise you wounld
Bold or withhold giviag them sufiiclent storage.

ATTOXNEY ORNREAL BARGENT: Lst xa ssk you this. Tou
don't nnt to anewer my question.

MR. ARER¥Z: I do, Mr. Attorney Gemsral---not directly,

a0, sir; bevanse I can nat say yes or no to thls.

ATIGINEY GRNERAL SARGEN?; Aoemme that you acs Chairman
of the Oc-iltn. 3n the House which has this watter under

dimiu. aln—u@ the firet thing you would aok. advice aw
to whether the Govarmumwnt haw  right to the water that
to bs pravided by this appropriation.

MR. ARRNTI: You.

APIORXRY OENERAL SARGENT: And yom wonld expsol the
Departaent of Justics to answar your gquastionm?

MR, ARENTZ: I would; ysa, sir.

ATIOUNNY ONNERAL SARGENT: Well, how are we going--—

00284
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KR, ARENTZ: I thizk in every case—--
ATTORHKY GXNERAL SAHGANT: ~=~=30 deternine? It ia sn opan
question. MNr. Thatoher saye quite superlor lawyers say nothing.

How van you procsed safely---sither you or the Department of

- she Intorior or oursplves---until that question ia determined -

firadt
MH., ACEITY: Yor the siaple resson thet almost dsily on the
loor of the House ooms up questions of a eimilmr nature, There
1e & quastion that came up-on the floor of tha Ilouss this
-moroing as %0 whether $500,000 mantioned in the sppropriation
31l for s metal olsd blimp, or o lighter-than-air ship, should
be sppropricted by the House. You axy that should go to ths
Comsittos that has under its consideration Nevy mattara; and If
sho Atsorney Qemeral brings an absolutely new echems of hings
hers whara Benafiolsl use doss pot epply 1 would queetion him
a8 vell a8 1 would guasetion anyshing else.
ATYOINEY QENEHAL SAHGENT: How oan I ndvise you es to
whether e Govarmment already owns the right to that water
until ¢t has bean determined in s court?. It iz a question on
which lawyers of good Jjudgment, good sduoation, souRS legal
sdvisara, differ. . )
MR, AHENTZ: That is true. That is trae.
ATTORNEY amupm. SARONT: How osn we aafely~-~any bransh N
of she Govermmsnt-—aoct in this mstter until that question is

determined? You just tell me how?
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ER, ARKNTZ: Tha physical ahrreatoriatias of thia river

are suffioient to give the Indians all the wator they need for
the land now undsr cultivation, and if atored mors than emov:
for the 8,000 additional sorss remaining. '

ATTORMEY GENERAL SARGENT: That is not the question that .
I askod you., I ask you how ocan we on a guestion on which
lawyars diffar, snd when it comes to the lurge samount of money
thet in going %o be |pa_1t. how can we say vhas the law im=~-
whother the Governmant alrsady owns 1% or not--=sxcept to have
14 debermined?

MK, ARBNTZ: I %hink posaibly the mind of a luwyman is
satirely 4ifferent from that of a man who has been trajned in
the lawv. That 15 poesibly the only way that I oan an-war !t.

ATTORNEY GENERAL SARGENT: You ors a business man. Vhan
yoUu are going into a projeos you conmsult your lawyer as to
what your rights _:e, doxt you?

MR, ARARTZ:  Yeos airx,

ATTORNEY GSHERAL BARGEINT: MNow here is = proposition, a
business proposition, and you, a layman, oonsult your lawyer,
she Deparwemt of Jussics, as %0 what your rights ars. Now,

' those rights, it appears from the diacusaion hexre, there is a
queation both ways, Man of good sdusation, am X say, sound
lawysra, dioegree.

MR. ARNNTZ: I racognize thag,

ATTORNEY ORNERAL SARGURNT: Why sbould not that matter be

x
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sottled somm wiy, s0 that there is not any doubt what the rights

are going to be in the future, befors you adviss about the mattar?
MR, ARENTZ: If this mattsr oould be seitled as oimply as
it appoara to you but not to the lawyor of sduvation---not

nesessarily the eiporienge that you have, not possibly the sama

esfucation, but m wen who has had oxpordence in water litigation---
4f Mxr, Thatcher dnee not think this matter oan be ssttled Just
by the Felderal Judge deolding tha case, 1t semma to ms that we .
ﬁ. going %0 a long-Arawn-cut lewsult,
" ATTORNAY GKNKRAL SARGENT: 1 said 1t would b a question
that could he estiled,

MR, ARENTZ: If cerdain shizge did not ooour<=-~if we do
not have %o huve & long~drawn-out odes to tnke cars of eventually.
It you 414 not do $his or you 4id not do that.

ATTOHHIY OXNRRAL SAROENT: Mr. Thatcher, did 1 misunderstand
whas you said?y

MR, THATCHER: I eald thim: That in the present stats of
the pleadinge I would not fesl that X-w-

ATTORNAY ORNERAL SARGMNT: I azked you whather thia matter

oould 3o% be dotermined without a long=drawn-out lawault--=

deturniped By the court., Hever mind about ths presant state of
the plesdisge. 7That is nod what I am talking about.

MR. THATOHER: I think you and I oould eit down and prepare .
ke pleadings in thi« oame to detemmine that qusstion,

ATTORNEY GENSRAL SARGENT: Dom’$ you think that san pruperly

b= ®
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KR, YHATCHEHy Yes, eir; I think that queation can just
a3 woll B determinsd,

MR, ARENTZ: I soqguiesde mdmsolutely to the atatament of
two gentlemen.

SXCRETARY WOKE: Assuming that this wntar want to the
Indians whan the reservation was aet aside, and that it bslonge
40 tham as ¥ Ppart of the reasrvation~-~if that is @ fact---than
I have no right to give that weter, or the use of it, away, have
I? I wouldd like to know Mr. Thatoher's views on that. I would
not shink aa.

MR, TEATCHERt I got your idsa that if thia belongs to the
Indien you have no right %o stipulate it away.

BRORETANY WORK: If %he wotar came to the Indiana with the
ressrvation shen it wes osded, then I es rapressniing them have
x;o right 1o give that water avay? Tkat is equivelent to prior
sppliontion, Lan'd 1t¢

MR, THATUHER: In other words, this mu.ld'bl & Quoskion
for Comgresaional astion.

BNORETANY WORK: I was just leading up to thil. I do bot
know mysslf whethar ¥hat is right or not. Would nat &t be
praper proasdurs for me to ask the Attornsy Gssaral whethar or
Bot fhat 1o a faot oxd let him render sn opinion to guide me,
If he says the water omms with the reservation and belapge to
f{t==«fhat $hs qecuion ie aquivalent to prior use-~-~that ends the
WALIOT 80 foT us $hat ip conosxned, If he says the water ls a

thing apart and not a fsature of the reservation ms aet aside, then

n

a
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1 would have to determine the guastion of prior application.
I+ oomos back to ths first proposition alwsys in my mind
whathor %hs water 1= & part of the resexrvetion or whather it
ahould bo considerad apart from i1t; end if I ask tho Attorney
Gensral for his opinion as $o whather or not the Indians have
prior right to that watsr bscause ir it went with the reserva-
tion (assuming that thers was no application of it above thers) . -
and he deofdes that that is a part of it, that settles the
natter, doesn'¥ 1t7?
MR, THATCHER: Yen, air, On the other haend the Attornsy
Oensral xight miss somehow——
SECRUTARY WOHK: Why would not that avold a lawewlt?
MR, THATCHER: That would aveid the lawsult, The other
l:l.ni the Attorney Goneml gould well say to you as a matter
of opinion that the guostion is nat entirely fres fram doubt,
and I think he oould B0 say, and in such avent he might may
thas 1.10 -would recommend thet this 1itigation be sattled und
then you could resommend Congressicnal action looking toward
set$lament. I see no reason for aush & situation of that kind
coming abouts
ATTORNAY OINERAL SARGINT: What do you msan by “aattled?
MR, THATCH£R: Cobpgressionsl action looking toward-ee
Tha Jeorstary of the Interior oould xaoommend gextain congressional ' . -
¢ aotion looking towsrd the sstilexent of the water rights on the :

resorvation, or somsthing of thet kind,

12
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SECRGTAHY WORK: His opinion would determine it so far as
I wes oomosrned, I would procamd om that basis without
Congressional interfersnos, 'ho Attorney General's office is
the uitornsy for the Lespartment of the Interiox. .
ATTORNRY GENERAL SARGEND: It geats right back to the pro-
position that this lagal queation ought to he determined gon~ -
olu.qinly for the sako of your olients as well as the Covermment,
oughtu't it?
MR. TEATCHRR: Yes, that ia to & considerabls extent true.
On the other hemd I do not kuow of any dsoision, The decision
‘0of the United States Federal Judgs for that distriot might not
bo figal. The Govermment or some one might file its appeal to
the Suprsme Court 0f the United States. In tha evant that was
 dome 1t 1s doubtsul whether or mot we could o arrange it unless,
_for instsnss, I euppose, that the motion to dimaise was granted,
0f sourss upoh that kipd of a besis the Govermment could
{mmsdiantely go to the Supreme Court and prassat your question.
BECRETANY WORK: snd the water organigation---the whits
water usarz~-~have they aver consented o a stipulation with
ths Goverpment on ibas?
MR. THATCHER: That haa never bsen presented to them at
al.
SRCRETAKY WOHK: They never felt that thoy were willing to---
ME, THATCHRE: I do pot think it has ever bsen pressnted

to tham in such a way that they could asy yas or no,
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ATTORNDY GENERAL SARGANT: As I undsratand your viewa
about it, the way ths sult ls now framed doss not dcmand
ad:judication of this simple question without involving all the
rost?
MN, THATCHER: The Govornment's plsadings all giva auch
a byoad soope that thay cen take any attitude thut they vent. -
They oan take the doctrins qf govereignty; they omn tuke the
dootrine of the setting aslds of the reservation carrylng the
water; any thoy can take the dootrine of mppropriation if they
want. - That is the situation that they are in, and we can not
; ‘tell, As-m mm;t'nr of fact wa argued and asked for a stutemend
of their ease upon vhe argumant of the motion, and we never got
1t
" ‘ ATTORHMEY GENEMAL SAKGANT: Is there anybody dlse, Mr.
' Syringmysr, that has any partioular ideas upon this subject.
MR, BPHINONYXR: I as the United States Attornay under
mtmhtl;ou from the sttorney General filed this bill of
compleint in the first instanse. That was in July, 1924, As
Mr. Thutohar eays, the bill of complaint does claim the rights
of the United States to bo on ell three grounds: (1) The
setting waldo of ihis reservation as un Indinn ressrvation in .
'1.559; {8) The right of sovereignty on the part of the United . . f
Habtes to hold nﬁors which axe appur}:onnnt tb i{ts public lands;
and (3) By actusl appropriation,

ATTIORNKY GINERAL SARGENT: Now, int me nsk you something)

3
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Ia there nny Aiffioulty ix the way of sguity practice of that
oourt, in haviung the first qusastion detsrminad without going
in$o the rest of the case and heving it finally dets»mined,
MR, SPRINONYER: Defendsnta filed the motion to dismins. *
ATIOENRY QENERAL SARGENT: That 1s not whot I am aaking '
you aboust—~the prssent aituntion of ths plsadings. Ia thers
sy d4ifficuldy of having that done? ‘
MR, SPRINGMYER: I Yslievs not, and I beliaeve 1%t hes been
) p,onliarly favorable to the poaition of the Government in that
the oourt overruled the motion of the defendants to dimmisas.
ATIORNRY OENERAL SARGENT: Wall?
MR, SPHINGMYER: It has alremdy beek seitled to that
extent that the United Statves Jovermant--- ‘
ATIORFEY GEWERAL SARGENT: But that would involve---the "
ovarruling of ths motion %o Afsmiss woﬁld i{nvolve a determining l
of the Governmmsnt's righs, and perhapa the other two grounda
also, wouldnt 1t? That im, 1f it had a right undar any one
of them the bill could not be diemieased?
MR, SPRINOMYSR: That (s trus, excapt for the faot that
thers wars suggestions made by ons of the attormeya for the
- dofendant on a motion to striks upon which the court ruled
) unfavorable to the dsfandeants, whieh lends us to concluds thet
the court mgresd that all thres poaitiouns wara aound,
ATTOINKY OUNERAL SARGERT: You'think that was the court's
vien?
MR, OSPHINGMYER: Yes, air,
]
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ATTORNKY GENHTAL GARGAT: Thet was unot dutermined that
1t was sound ou ell thyes by the overruling of the motion to
dlemiie,

MR. SPRINGMYER: Not on vhat moiion, but on the motion to
styike 1t was, howevor.

ATTORNEY OENKhAL 5AHGANT: Thet has not got into the fom
of a Linal dearew, that partioular ruling?

MH, SPRINGAYGER: No, sir; it has not,

ATTORNRY CHNIRAL SARGUNT: Ia thers any rsason why the

thing oan not be 80 linited as to dring about a datezmiaation

of that quaation?

M. SPRINGMYER: Separstely from the triul?
ATTORNSY GENKRAL SARGENT: Yus.
)il:. SPRINCMYZH: X do not beliove under gquity prooadure

woything oan be dona na to teking it to suwother court or ua

"o any further feofefon vy the laower court umtil after tiial,

SRCECTALY WOEK: Supposing 1 woulé satmit thia gusstion
10 the Attorney General, aa prupocsd & moment ago, would you
represaniatives of the distriots---woult you ba uti»uﬁod with
e ruling on it—Qaproviding it went agaings you, of course?
ATIUTHRY CENLRAL SARGENT: Of courss not,
SBCRUTARY WORK: Tho Lttorzuy Generul has asnawersd for you.
LTTORNEY GEINZRAL SARCET: I paid, "0Z couras noi".

SECRETARY FORK: I am looking for final authority somswhers,
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ATTIORKXY GRNEHAL SBARCENT: V¥all, what le the dirfioulty, Mr,
Bpringnyser, in =0 sbaping this sult that the gueetion which
-pb-x-antly wrarybody regards as lying at the foundation of the
$hisg oan be determined and the bulanoe of theo suit yressrved
Tor settlement or trisl o.r any other pumposa; that this witel
question which lies st the bottom of srarything, why can nmot it
b Sstermined for all of us without ths lawsuit involving a
greas deal of labox?

MR, SPRINGNYERS No aifficuity, exdept that when the
(ited States makes u olaim 1% xust assext el) of 1ts righis,
¥We hed to set up nll she grounds where ths United Stetsa claimed---

ATTORNXY GENERRAL SARCENT: OGrent you that. Why ocan mot part

of the gass ba finally determinod and the rest of it Twserved,
1like a pure question of law?

MR, BPRINGMYEH:1 4As 3o the factas I think nearly all e
determived by thin bill of compluint, because in the bill of
complaint as finnlly smanded they have set out that ths Govern-
nant sosepss the findings end the decres of the court in thias
other sult,

ATTORNKY GENKBAL SARGENT: You mismpprehend my question.
Why oan not tafe queation of whether the Govermmeant is entitled
%o watexr for 10,000 aores bacause of ita having heen made a
mmth-w can not that queation be doterminsd without
going imto all thess (uestions of faot and the roe$ of 1%} that

is, the determination ol the questions of fmot, 1f the parties

Sssire tc litigste them, to bs held in abeyanca under sguity
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preotioe?

) MR, SPHINGMYBK: Well, I presums ws would heve to amend
our compleint---meke that the only ground upon which tha
eomplains stands,

" ATIOHNEY GKNRRAL GAROENT: Nox I sxt saying that supposs
your complaint stsnda just es it is, why osn not thet quastion
of law ba teken clone snd settled without determining the whole
osne?

Mi, SPRINGETXR: It ocan be 1f coumsel would stipulate upon

‘$hat,

ATIOENEY CINERAL SAROGERT: Is there any reason, Mr. Thatoher,
wky that ¢mn not ba done?
ME, THATOEER: Yt sesus to m» 1t would hava to be amended.

I8 nesms to mo thet the Govermment would have to set up their

_ocsuse of so%ion on ons thoory and stay their causa of aotion

umder another theory, and get s Tinal detomination.

ATTORNRY GRNRAAL SARGENT: Ix it egreed that there 1s a
way % do 187

ME, THATOHRR: No trouble in finding a way.

ATTOINEY GANERAL, SARGENT: What I am muggesting is that
thare ought to bs mome way of having this thing finally
dsterudined s0 that everybody will Lnow what their rights are in
that ramapest. I = asking you.

MH. SPAINOGMY&ZR: I belisve that that can be dome, and then
sotion to stxike filed by the defemdmnt; but, of course, if

thay would not be satisfied with the trial court!s---
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ATTORNEY GRNERAL BARGENT: I sm now asmming that they
would be satiszied, It is not to be one side or the other,
h‘n@_ to have ths thing so that it oan be dotermined conclusivaly
and eYerybody's rights mettlsd in that regard. If you ses any
rewson-==% understand Mr, Thatcher says it ohn bs done-~-and
nniing, if you pleass, that it omn be done, would you think it
atvisable or not adviesbls?

. MR, SPRIm&ij I think it would ba:udﬂubla to settle
o legel questions involved.

» mm QRHBRAL erx Doss anybady hars hold a contxary
bpinion? (Yo reply).

" MR, GRORGE L. SANYORD (Attorney for the Unlon Live Stook &
Ca¥dle Company): Thors is one thing that ocours to we, howsver,
in connestion wish tho matter; Of oourss it is resolving 4¥solf
l.iin .n purely lagal qusssion; but ss s matter of faos suppone that
She Ixdiens go¥ & Tight ¥0 so much water froa 1880, I think the
record will axawer thapy—

© ATTOMIEY GIETRAL BASGIAT: ¥hat 8o you mesn by “from 1859%7

R. WBD: The 1839 water right that they contsnd for,

Ost that? I shink the roeodd will:disclcese still you havs nod

suffioient water to irrigate your 10,000 soras of lapd, )
ATIORMEY GINERAL SARGKNT: They would be entfilad totihe ":‘-"

whole of 1%, ' -
.IB. BANFORD: You nould smke 1%} you would not have enough.

MBven ibowgh you established your right and you get s court

holding oF regular verdids, you would ged the verdict, Wt you

00296

R
-~ - Case 3:73-cv-00127-MMD-CSD Document 8 Filed 01/13/21 Page 4070f 52

-

NARAQ0001841
US0034438




T Case 3:73-cv-00127-MMD-CSD Document 8 Filed 01/13/21 Page 41 o152

H

¥oUld xot get tha water., In 1984 thit was illustrated. In
tha year 1924 whan thim auit was instituted that \t:g/n very
dry ysar, and the dourt enjoinsd all um lower water usars by
temporary injunction to allow the water to flow down o the
Indiane A% ths tail and of the atremm, Novw, we want further
$han marely stopping the sxomos water-up hors, we sllowed the
vatar S0 sacumulate and by x'xpoundms in the reasrvoirs we held

% there for a pariad of five days. They held tha watsr in thess

. reservoirs, allowing it to mccumulede on one branch of ths river.

‘The other fork of She river they allowsd the wator to fiow toxardas

the ressrvation s0 as to got the river bed wat. Aftar holding
fhe water for five days they Wurned it looss, going down with a

Mish=emgs great & volume s8 we could poseidly get; 1t did not

reaeh the raservation, In other words, 1f the Indiane hed it

o1l they wonld mot have walexr probadbly later than ths 18th o2
80tk of July in any seeson.

BECRETARY WORK1 Th-y.-oula have more than if they only
had & part of it.

MR, SAMFORD: Thet would mean o loas altogether. What I
kave in mind, My, Seeretary, 1s that it would mean en aconomio
lose, whereas at the prasent tims the ranchers on the upper
atresm o9ould utilize the water and use it over and over again,
when 1f the weter was allowed to continus on down toward the
reservaiion (mé va#gervation heing some 16 or 20 miles hslow
e lovest white umars), it would bs loat through the mandm.

In other woxis, grant it all, you would gst pn empty verdlob.

40
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I% won't work out practicelly.

ATTORNRY O‘EEMI. SARGENT: Ococasionally,
MR. S4NFORD: MKore than ooopaiopally; it is simply a ' )
situation, snd ibis 1s the only solution that wa can sea and . a
the only thing that our enginoare cen sse; If thoy eon put in -
a ressrvoir-—-
SRCHERTALIY WORK: No oompromiss agreemont would change that
. fast that the reservoir would usa all the water.
MR, GANYORD: ¥e would soo’ that the waber wems down to
) .th‘t‘rujnmh. ¥We would yiald as to that, In other words, we
'a\lid deny the two rights,
' SIORETANY WORK: You woild yield 1f you had to. X know
. somsthing sbout irrigaticn in a dxy tiomw,
MR, BMUUED: Well, didn't they?
Amm GENERAL SABGENT: What 18 the next aubjeot, Col.
Duysr, Asaistant ntnrﬁqr Qeneral?
MH, SANFUED: Whether 1t would bs practioceble to snter a
dssrse us a fipal dedres on part of the-sult so that we coudd

£%% a $inal determination on appesl., I think that is & asrious

question,
ATIONNEY OENERAL SARORNT: Didn't you sver hear of a court C

in agulty going ahsad to try out the law q.ueutionu. renserving ’ -
Questions of fast, ‘ -
MR, BARFORD: Yes, »ir,
ATTONNEY OUNERAL BARGHENT: Whut le the mattsr with doing

thet here?
~ 4
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MR, SANFORD: At the sams tims we have got to got a finel

.

appsal Zrom the deorwe.
ATTORMEY GEMERAL SARGENT: That is shat I an saying-——s0
tha$ sthe court of last resort wbuld determine as a guilde for the
rant of them. -Dossn't that happen?
MR, BANFUKD: X% could happen, and X believe we oould make
it happer in this cass.
ATTORNEY GHANREAL SARGENT: ALl right. ¥hat is the next
l;no? Scme other stresm upder considermtion?
h  SECRETAHY WORK: Thers are two branches of the aams mtreem,
| ATTORMEY GRNERAL SARGENT: I thought there was somsthing
shout Carson Hiver. Ian't there scasbody that wants to stop
oﬁ 1itigation on the Carson River.
(An Attoxmay): We 2ixed that Saturday.
MR, HENHY THURTRLL: I wan the Maater who took the findinge
in the cass that has besn referred to by Mr. Thatcher and Mr. L
Springmyer. Somshow I esn not sanss all this, To my mind the - '
doatrine of appropriation and 'un of water hes bsen =0 long the
maQ andthe rule to all thess men .who have 1lived in that
Axrigated countiy that a determinpation of this rizht to the use
of water upon any othar theory seems unthinkable. It is the
more unihipkable to my mind that the rights of all these
settlers who havs made this ocountry and mada it what it is and
mads it habitable should be determined by one rule, but that it
should he saserted as %o the Governmant and as to the wards of :

the Goverrmsnt that thoir rights are to he dstermined by soms

42
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‘other Tule 5o much mors libsral than ths rule which has bsan
nm?uad to all thase asttlara. I can not immgine a departmant
of tha qument seriously proposing mny such thing.

Thers ia a cartain equity about this rule of appropriation.
I4 i3 that a man may have made an appropriation in the year 1868, . -
o;- any other ysar, and hie may have divertsd anough water to
irrigate 100 sores of lend, and he has & reasonable tima in which
to prepars that land for usa; eand nthough he may not for ssveral
ruu pat .nm!er oultivation that entire 100 acres ol lend we
Wil 1at that relate to the time when he firat began-~-for what
ia consifersd a rsasonsble period; but that now at this time the
fact that the Govermmsnt in 1809 withdrew from public emtry a
trast of land for the futurs use of ths Indiena should opsrate
&nmeh [ W u‘.tﬁut now 1t could be saild that tha Government
then reserved for tha use of those Indians rights of water
suffisient to irrigate that entire trast of land---10,000 aores
or any other traot--=-and the settlers might not use 1ty Jjust
think what. that means on these 1ittle atreams whers thors has
been a struggle all along to- gst water emough to irrigats their
oreps. Do you hink what that means to a tract of lend and &
set of wettlers who have bullt up their propexrties and have made o - ,
the country, to essert against them now a right to sufficlent
water with priorﬁy to.v water 10,000 acrea of land at ths bottom
of that hrom Are you aware that it would cost twice as much
in water to watar 10,000 sores of land at the bottom of that

atrem es it would on the Smith Valley and Antslops Valley? You

“ I
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Aho' that the river is boumd to waste. "l'o turn on sufficisnt
wator $o watsr 10,000 aoras of land where that Indian roserva-
tick 1a aisusted 1a sutficient watar %0 irrigate 20,000 aores of
lecd in pntelops Yalley or in Smith Valley, I should think---

ATTORNEY OSNHERAL SARGENT: Let me ask you & queaticn. The
¥sal question here is firat whather or not more nonatn(ution
shall bs daas to further conasrve the watera of the strsam, isn't

' 197 That 18 what all tdie is aixzed at,

MH., THURTALL: That ie onhe guesation; but it hnes bean
‘spantily dfmcusssd,

o ATTOEREY GENERAL BARGERT: 1% ts not tha qusstion here, we
ares 0o ooasidering that] but that 1e what the thing ie aimed
a%. ) I supposs you sll understand that with tha expenditure of
-i.wo.oou thare oan be weter snough for the Indians snd the other
people. %00, I uﬁunm that to ba the situation.

lill. THURTELLS '!‘u.'li.r{ 1 underatand i€,

ATIGHNEY OENERAL SARGINT: VWell, now, that is the real
queation, Vell now, the nex$ gusstion is who in going to psy
for that---who is going to expend that? Ien't it?

¥R, THURTRLL: Yes, sir,

ATIORMEY GRNERAL SARGRNT: Well, now, whan we gst past thas
wo want to desermine that question: Has the view that tha watexr
goss along with the land that the Indians have for irrdgating
thie whole of thelr land bean sustminad in soms courts?

MR. THURTELLE It mey hsve besn euntained in some oourtm, .

4~
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.\mmx! OENERAL SARGENTt Well, has it been overrulsd
nf}u- being 50 sustained?
MR, THURTELL: I do not know whether thers has been an
opportunity for that.
ATTORNEY GRNERAL SARGENT: What do you mean by that?
MH, THURTELLt As to that quastion. Underatand I have
been ouk of this businass for 15 years or moro.
ATTORNEY GENERAL SARGART: I underatcod from somebody else—-—-
BR.. TEURTRLL: That a gsntlamen invitad me to coms hera.
- ATTORNEY OMNERAL SAROENT: You will please assume that the

dcotrine that smough water to irrigate-~properly irrigate the

_ InAlan®s reser7ation goss with the land ms far as the roservation

1s.an Indlan ressrvasion---that that dootrina has been advanoed

end upheld in somo courts, so that at least ia a respsotable

. doosrine fram the ocourt point of view. If that is so, should not

shat question be datermined hers befors the quastion of who is
going o dc the further things ia detormined on?

v MR, THURTRLL: Possibly so, Kr. Attornay Genoral. Howsver,
there roxy posaibly bs rights which the Government may assort as
againnd 1ds own citizens. I may have a right to somo of Ay
0h4)A's weges; I do not msaert it. If there is a right in the
Govermmant to hold that water I should bte very sorry to be in a
posisson of tc sipressntdive of the Goverrment who is called
upoen ‘to asaert thet right, bocause I should comasjder it a most

questiomable affeir.
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ATTORNEY OENERAL SAROENT: The guastion of the right's

squity or inequity must necessarily be conaidersd in such a

sult, masta't 119

MR, THURYELL: No doubt,
ATTORMEY GENXHAL SARGENT! And.be considered by the court.
All righs, ¥as there mothi‘ng further?
MR, MTH.L: That 1s all. . : . ‘
' ATICRNEY GKNERAL SARGNY: Is there anything further tc ‘ :
olarify the sisuation that you want %o know? Is there acmebody Lo
kyre~--somo luvysr---Tropressnting the people in California on
this pame wirewm? It hae boen msid that thers are tv; intsrests
haye--=thess Keveds ﬁ-apxe in this valley and sone 'x;ooplo in
California. Do you represont both of thet? (iddressing

ur. MON) .

MB. SANFORD: I think our rights are ndjudioated in
California. We rapresant scus of the psoples in Californln ) ":
as well os MNayada, . -‘

MPMIORNEY GENERAL SARGENT: Well, I undaratond that. Buk
daes $his ss situntion as te ths datermination of what the
righta of the Indian lands ars apply to your people as 1t doas
to the?

MR. SANFOHD: Yes, sir. Of course in California thers is ’ .
alpo the riparian theory of the weter uss, and it is not
appropriation. In California we have the riparian dootrins, ao
that may ho-——

ATTORNSY GENEKAL SARGINT: Whot is the riparian doctrine?

46
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MH. SANFORDt ‘That you have the right %o She use of the
vator upon lund adjsomnt to the stream within s raasonsbls
distange—=3he undiminizhed use of thas watoer,

ABSISTANT SBORETAKY FINNEY: TYou have a mixesd dootrine
in Qulifornisj you recognize both?

¥R. SANFOED: Yes, we racognize both.

ATIOW OENERAL SAROENT: That is no§ what wo people in
the Enat apesk of as riparian rights to th; use of water, That
in @ ifferest proposition,

MR, BANFORD: Wsll, we use it for irrigation undar that

‘tactrise,
) . ATTORNKY GEMRHAL SARGRNT: You use it in a way that
- diminiahes the flow of the stroma.

. MB, BAMFORD: We use it for power,

AN ATTORMEY: Have those rights of the Galifornians been ;
deturmkasd?

MR, SANFOKD: As to about 20,000 scres an between cursslves
and a2 against the Hevada paople.

AVIORNEY GENERAL BARGENT: Do you have looal State machinery
in Californis for the séministration of this water business?

MR, BANFTORD: Yea, there ie a Division of Water Rights.

ATTORMEY omm‘ SARGENT: Ars not they the same as in
Nevada?

MR. SAMFORD: Yes, there is a State fnginesr in Nevada,
and thay omll i% thas Division of Water Rights in Californip~--

local mechinery.
47
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ATYORNEY GENREAL SAHGENT: What do you do when the rights

of the Califorzis peopls end the righte of the Revada psople

sonfliot?
ma, BARTORD: lell, there ia onas deeision upon that, the
Anderson Basin, whieh was naver appsaled. They did not rescognizo
any n_zbuyhlnnl bpt!eon the States, but they atill raecgnized i -
the dnofrlns of ‘the ripsrian thoory end the right of the California
users. I 4o pot think tha guasstion has sver gone tp.
ATTOENEY GENEHAL SARGENT: 8o that question is still opem?
AN u-mmr That Quastion has atill to Vbe decided between
the Californians and the people in Nevada.
MR, ahmm; X think in this partioular suit, and if we
csn asttla with the Indiams, the partiass can asttle priorities.
. ATTORNEY GENERAL SABGERT: By oontraat?
MB, SANFORD: Ry agresmsnts betwsen the parties-—by
stipulation.
AX ATIORNXY: That is a contract. ‘
- ATTORMEY QENERAL SARCENT: Is there anything onybody elas
‘ wants 3o say to ue?
MR. SPRINGMYBR: Shaell I suwggest this?
ATTORNEY GEMERAL SARGENT: Yes.
MR. SPRINGMYZR: That if the attorneys for the dsfendant . . ;
and the attornsys for the Govermment stipulate that the questions .
of law csn be passed on by the local courts and teken up to the
Eigher. court whila the questions of faot remaln undacided---

ATIORHEY GENBRAL SAKGENT: Held in aheyance.
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SEOHRTAHY WORK! Without mors axpenass.
MR, SPAINGMYER: Without any expense.
ATIORNEY GENBRAL SARCENT: I head the idea it could be.
" N, SPRINGMYER: I om sasisfied it can be by stipulation---
and the gusation of faot 8o far as tha United States are conoarned,
und of thess other defendents {f the position of the Government
is sustainsd ln whole or in part. Tae svidesncos on tha part of
the Goverznsat does not take long to present. The fasts are very
wiei, . x
ATTURNEY Om GARGENT: You msan if 4t becomes necessary »
40 try out the queaticos of faol?
" MR, SPRINGMYXR: Yes. And the rights on the part of the

defendants, I balievs, who are not acospted as belng sot out

in this decres to which reference has been made mey eleo be
" stipulsted with the defendsnts themaslves. They have all mo

indicated. 5o thers sbowld mot be any long litigation or
axpansive liti.;ntlon except in so far as it applies to thess
maot qusstions of law,
{Mr, Arentz rose to spsek). .
ATTOENEY GENERAL SARGANT: ell, Mr. Congroseman? .
MR, ARENTZ: I.Jjust want to ask 1f you will tell ms what
hes beon mocomplishad. I will siate it am I nee it.
ATTOHNEY GRNXRAL Smmx What has basn sccomplished, Bs
I underatand 1%, is that counsel agres that this gquastion of
4ha Ipdians’ ﬂghn can be determined as a question of lew

without going into all this great irisl of questions of. fact,

48
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I think thay all sgrosd to 1it.

MR, ARENTZ: In other words, instesd of taking up throa
basic goostions you tsks up whether in 1659 when thers was a
sstting aside of 10,000 eoxras of lend, the water right went
with th.o reservation,

ATTORAEY GENERAL WNT: You would like to have that
determinsd beforw you vote on this quastion?

MR, ARENTZ: I would 1like to have it dstemined, of oourse,
It I really would have liked to soe something alss dstermined
hamp;‘ﬁht‘tr it can not be detamined X would like 1t to remefn
ia l'Ji'qA‘mo. .

Am OXNEBAL 8ARGRNT: What 1s the something slse?

KR. ARMNTZ: AgTee thet the 2,000 mcras has sufficient
smount of water,

ATTORNEY GENERAL SABGENT: Ohl

. R, umm: That you ere not msking e half promise but
you are goinig %o give the Indians mthlﬁg that thoy deserve
%0 have.

ATIORNEY GENERAL SARGENT! Lst me ask you thia: If you
were in the shoes of the Jearstary of the Interior would you
i-.ut %0 give away--iMisis, yleld up---soms legal right that the
Govermuent mand the Indiens havs without---

MR, m: I appreciate his position.
ATTORNEY GXNERAL SARGENT: TYou don't anawer my question.

Would you?

00307

NARA00001852



I_Case '3:7'-3‘54‘3:\"00,1_2‘7"'\,'/_'MD-,CSD Document 8 Filed 01/13/21 Page 52 of 52

i \ -’!. | N -
B
. ~
<. -
i
MR, ARANTZ; Xo, 1 do pot beliave I would. i

ATTORMEY ORNERAL SARQENT: If you wers in my plpne would
you want t.o advise yialding up the olmims that the Govermmant
has withous having it datormined in court?
MR, ARENTZ: Well, I gueas you ars right on that polnt too.
Amm OEHERAL SARGENT: All right.
MR, ARENYTZ: Buk I think possibly something has Desn
necomplished, I hope.
ATTORREY ORIERAL GARGINT: A great deal has been accomplished.

{At this polnt the confarence o 1

ad journed) .

el e o
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